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KAMALA D. HARRIs 
Attorney General of California 
ARTHURD. TAGGART 
Supervising Deputy Attorney General 
ELENA L. ALMANZO 
Deputy Attorney General 
State BarNo. 131058 

1300 I Street, Suite 125 
P.O. Box 944255 

Sacramento, CA 94244-2550 

Telephone: (916) 322-5524 

Facsimile: (916) 327-8643 


Attorneys for Complainant 

BEFORE THE 

BOARD OF PHARMACY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Statement of Issues 
Against: 

PINNACLE HEALTH SUPPLY, INC. 
HAIFA BOUTROS, CEO 
7068 Skyway Boulevard 
Paradise, CA 95969 
Wholesale License 

Respondent. 

Case No. 4217 

STATEMENT OF ISSUES 

Complainant alleges: 

PARTIES 

1. Virginia Herold (Complainant) brings this Statement of Issues solely in her official 

capacity as the Executive Officer of the Board ofPharmacy, Department of Consumer Affairs. 

2. On or about May 19,2011, the Board ofPharmacy, Department of Consumer Affairs 

received an application for a Wholesale License from Pinnacle Health Supply, Inc., Haifa Boutros 

(Respondent). On or about May 17, 2011, Haifa Boutros certified under penalty of perjury to the 

truthfulness of all statements, answers, and representations in the application. George Jamil 

Boutrous submitted a Personal Background Affidavit in which he checked the box for partner. 

The Board denied the application on May 19,2011. 
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JURISDICTION 

3. This Statement oflssues is brought before the Board ofPharmacy (Board), 

Department ofConsumer Affairs, under the authority of the following laws. All section 

references are to the Business and Professions Code unless otherwise indicated.3. California 

Code of Regulations, title 16, section 1770, states: 

"For the purpose of denial, suspension, or revocation of a personal or facility license 

pursuant to Division 1.5 (commencing with Section 475) of the Business and Professions Code, a 

crime or act shall be considered substantially related to the qualifications, functions or duties of a 

licensee or registrant if to a substantial degree it evidences present or potential unfitness of a 

licensee or registrant to perform the functions authorized by his license or registration in a manner 

consistent with the public health, safety, or welfare." 

4. Section 4302 ofthe Code states in pertinent part: 

The board may deny, suspend, or revoke any license of a corporation 
where conditions exist in relation to any person holding 10 percent or more ofthe 
corporate stock of the corporation, or where conditions exist in relation to any officer 
or director of the corporation that would constitute grounds for disciplinary action 
against a licensee. 

5. Section 480 of the Code states in pertinent part: 

(a) A board may deny a license regulated by this code on the grounds that 
the applicant has one of the following: 

(3)(A) Done any act that if done by a licentiate of the business or 
profession in question, would be grounds for suspension or revocation of license. 

6. Section 4300 ofthe Code states: 

"(c) The board may refuse a license to any applicant guilty of 
unprofessional conduct. The board may, in its sole discretion, issue a probationary 
license to any applicant for a license who is guilty of unprofessional conduct and who 
has met all other requirements for licensure. The board may issue the license subject 
to any terms or conditions not contrary to public policy, including, but not limited to, 
the following: 

"(1) Medical or psychiatric evaluation. 

"(2) Continuing medical or psychiatric treatment. 

"(3) Restriction of type or circumstances of practice. 

"(4) Continuing participation in a board-approved rehabilitation program. 
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"(5) Abstention from the use of alcohol or drugs. 


"(6) Random fluid testing for alcohol or drugs. 


"(7) Compliance with laws and regulations governing the practice of 

pharmacy. 

7. Section 4301 (n) of the Code states in pertinent part: 

The board shall take action against any holder of a license who is guilty 
of unprofessional conduct or whose license has been procured by fraud or 
misrepresentation or issued by mistake. Unprofessional conduct shall include, but is 
not limited to, any ofthe following: 

(n) The revocation, suspension, or other discipline by another state of a 
license to practice pharmacy, operate a pharmacy, or do any other act for which a 
license is required by this chapter. 

8. Section 822 of the Code states: 

If a licensing agency determines that its licentiate's ability to practice his 
or her profession safely is impaired because the licentiate is mentally ill, or physically 
ill affecting competency, the licensing agency may take action by anyone of the 
following methods: 

(a) Revoking the licentiate's certificate or license. 

(b) Suspending the licentiate's right to practice. 

(c) Placing the licentiate on probation. 

(d) Taking such other action in relation to the licentiate as the licensing 
agency in its discretion deems proper. 

The licensing agency shall not reinstate a revoked or suspended 
certificate or license until it has received competent evidence ofthe absence or 
control of the condition which caused its action and until it is satisfied that with due 
regard for the public health and safety the person's right to practice his or her 
profession may be safely reinstated. 

CAUSE FOR DISCIPLINE 
(Unprofessional Conduct) 

9. Respondent Pinacle Health Supply is subject to denial under section 480 (a) (3) , 

822, and 4301 (n) for unprofessional conduct in that George Jamil-Elia Boutros, M.D., is listed as 

a partner in the application for licensure and he suffers from a mental illness that may affect his 

ability to practice as a wholesaler. On or about December 1,2010, in George Jamil-Elias vs. 

State Medical Board o/Ohio, In the Court of Common Pleas ofFranklin County Ohio, General 

Division; Case No. 09CV08-12821, said court affirmed the Ohio Medical Board's findings that" 
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Respondent is "[unable] to practice according to acceptable and prevailing standards of care by 

reason, of mental illness or physical illness, including, but not limited to, physical deterioration 

that adversely affects cognitive, motor, or perceptive skills,' as that language is used in R.C. 

4731.22 (B) (19)" (A copy of the Decision is attached hereto as Exhibit A and is incorporated 

herein. ) 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that following the h~aring, the Board ofPharmacy issue a decision: 

1. Denying the application of Pinnacle Health Supply, Inc., Haifa Boutros for a 

Wholesale License; 

2. Taking such other and further action as deemed necessary and 

DATED: 5/::l~j~
--~-r.-=~~.~~~--

ROLD 
Exec ive a lcer 
Board 0 harmacy 

pr per. 

Department of Consumer Affairs 
State of California 
Complainant 
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·BY:, m\(-
FiNAL APPEALABLE OReiER 

IN THE COURT OF COMMON PLEAS OF FRANKllN CO~1-OHIO 
GENERAL DIVISION 

GEORGE JAMIL-ELIAs ] 

] "
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CASE NO. o9CVF'o8-:1.2821 '. 
BOUTROS, M.D., 

JUDGE BENDER 
Appellant, 


VS. ' 

STATE MEDICAL BOARD OF 
OHIO,' 

Appellee. 

DECIsION AND-ENTRY ON MERITS OF REVISED CODE 119.12 
ADMINISTRATIVE APPEAL, AFFIRMING ORDER,ISSUED 

- 'AUGUST 14. 2009 BY STATE'lY.ffiDICAL BOARD OF OHIO 

., . jsr b'
. ' . Issued this ,..;- day of .e{!, ~ 2010. 


BENDER, J. 


This case is a Re:vis~d C:ode 119.12 ad~trative appeal, by George Jami1~Elias 

. . 


Boutros, Iv1.D. (Appellan~), from 
, 

an Order that the S!ate MedicalBoard of Oroo ~s~ued 

on AuguSt'14, 2009, imposi~g conditions for'the restoration ofAppellaut:s e1.rpired 
'. " 

certificate to pr,actice medic~ne and surgery i;n Ohio,"as well as probationary'conditions 
". . 

and reporting requirements: The record that the ~oardhas certified to the Court 

Tefl~cts the following facts, which are undisputed. 

• • '. ~ ~ o! 

I . 

Ap:pellant is a 54-year-01d ophthalmologist who lives in California. He received 


his medical degree from the Ameri~an UniverE?ity of:Beirut, Leb~~:O., in 1980. .,' 


A:ppellant then participatediD. a cataracts-research ~ellowship for two years in Germany . 




I 

t, 
I 
I 

I 

/' 

\' 
! 
l' 
! 
i 

·1 


I 
! 

I 
i 

1 
.! 
i 
! 
i 

.;I 
'I 
1.. .. , ___, ...... _....._....... . ...- ...._...- ......._._........ h":': ....__.._-_.
..--..- .... . . --:---:-'-.-"'-' 

 

.... 

. 

'

.:..... 
, ' 

I~ 198~, Appellant ~igrated to the United States and, in 1985, cOIDj?leteci' a 

tlll'ee-year r~sidencyin ophthalm.ology,at Tulan,e University, in New Orleans, Louisiana. ' 

From 1985 to 1988, Appellant worked as a lo~um tenens (temporary) physi,Cian at j 

various locations thl.'oughoutthe United States., In 1986, he received his certificate to 

practice medicine and surgery in Ohio. ' 

From 1988 to 1989, Appellant was .employed as an op,hthalmologist at the South 

Wi1liamson,Appal~chian Regional Hospital in, South WilllaIiJ.son, K~ntucky. From 1989 

to Apri11990, Appellant conducted a solo practice'in ophthalmology in lola, Kansas. He 

then ~oved to San Diego, California, wher~ he received trainiftg ill Lasile. surgery, with 

the inte~tion of opening his own,Lasik surgery center. That plan did not come to 

fruition. 
, 

I~ July 2.0~2, Appellant became emp1aye d ,as an ophthalmologist at Trinity
) , , 

• . ...., l . 

Hospi~al in Minot, North. Dakota. From June 2.003 to June 2004, with the ~ponsorship 
.' . . , 

of Trinity Hospital, he completed a retinal-surgery fellowship 8;t St. Michael's Hospital , 
, ~ , 

in Toronto, Ontario, C~nadl?-. In July 2004, Appe11ant returned: to bis emploY.lIlent as an ' 

ophthalmologist at Trinity Hospital. In August '2.004, Aj?j?ellaiJ.t was termipated from _
. . 

that employment. 

. In September 2004, Appellant was involuntarily committed to the psychiatric . 

unit at-Trinity Hospital for three days, based upon!a'petition alleging that he was a 

danger to himself or to others. That petition was· ultimately dismissed: 
>, ( . I 


On December 17,2004, Appellant entered into an agreement 'with the North 


Dakota Board of Medical Examiners eNortb Dakota Medical ~oard), to 'participate in an 
. ,

evaluation ofhls mental and physical health at Rush Behavioral H~alth Center in Oak' 


Park, Illinois (Rush). Appellant agreed tbatbe yYould not practice' medicine until the

Case No. o9CVF08-12821 2 
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North Dakota Medical Board had an opportunity to act on the filldings of the Rush 

evaluation. On December 22,2004, Appellant reported to Rush and was evaluated by a 
~ . 

t~am ofphysicians. 

On January 2, 2005, the Rush evaluators issued their evaluation of Appellant. 

They opined, to a reasonable degree of medical and psychiatric certainty, that 

Appellant's psycbiatric history was most con~istent with a diagno~is of Bipolar Disorder, 

Not; Otherwise Specified/Rule Out' Bipolar Type II. The evaluators o:pin~d that, because 

Appellant's psychiatric condition was chronic and oftentimes ,progressive, he needed to' 

adhere to certain recommendations. Those r~commendati~ns included:'that Appellant 

receive treatment from an approved psychiatrist, that he obtain a practice' 

monitor/mentor for at least two years, and th,~.t he 'enter into a contract with a 

monitoring/a~vocacy prganization of the licensing board in each qfthe states where he 

'

'

practiced m~dicine. ,I 

On January 27,' 2.005, Appellant ,entered iD.to an',agreementwit;h the North 

Dakota Medical Boar,d; pursuant to which he agr:eed to enroll in that Medic~ Board's 

"Physiciaris Health Program.," and pursu~t to which that Medical Board agreed that it 

would not initiate disciplinary a,?tion against Appellant, so long as he did not violate the, 
'\ 

terms of the agree~ent. Appellant acknowledged in the agreement that he had been 

diagnosed as ha'ving Bipolar Disorder. 

In 2005, AppellantwOTked briefly as an ophthalmol,ogist in Ohio. 

, In Mayor June 2005, A.ppen~n:t~egan practiciD,g ophthaJ.mology in California. 

On July 1, 2005, Appellant failed to renew his Ohio medical license; it 'Yas' 

therefore ~utomatically su?pended pursuant to RC. 4731.281(D).i 

.I 
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At various tim~~, Appellant has held medical Iic~n(3es in Kentucky, louisiana, 

Massacliuset~, Michigan, New Hampshire, North Carolina, North Dakota, Washington, 

and V\TestVirginia, in addition to bis Califor.rua and OJ:lio licenses. 

At the, time of the 2007 hear~ng beforethe State Medical Board of Ohio, which 

gave riSe to this appeal, Appellant was prac~cing ophthalmology ill .California and held 

CinlJ~ oneJ?1edicpllicense, :in California. 

I~. Proceedings'before the, StateMedical :Board of Ohio . 

Revised qO'de 47S1.22(B)(19) provides: 

§ 4731.22. Gr,ounds for discipline *** 

*** 

, . . (B) The board, by an affirmative vote of not fewer tb,an six members, 
shall,.to the extent permitted by law, limit, revoke, Qr suspend an 
individual's certificate to -practice, refuse to register an individual, refuse to 

. ' reinstate a certificate, or reprimand or place on probation the holder of a 
certific;:ate for one or more ofthe following reasons: ' 

*** 
I 
l • 

. (19YInability to practice ~ccording to acceptable and prevailing. ' 

st;mdards of"care by reason of mental illness or phy¢cal illness, inc1udiilg, 

but not limited to, physical deterioration that adversely ~ects cognitive, 

motor, or perceptive skill~. ' 


*** If the board'findS an individual unable to practice because of the . 
reasons set forth in this division; the. board shall require the individual to 
submit to care, counseling, or treatment by pbysiClans approved or .
designatedby the board, as a con9ition ,for initial, continued, reinstated, or
renewed authority to practice. *** 

By letter dated February 24, 2005, the State Medical Board of Ohio notified 

Appellant that, based upon the January :2.005 Rush evaluation and. other factors detailed 
.. ,

 'in the letter, the Board had reason to believe that ~ppellant suffered from amental 
\, . 

illness that rendered him unable to practice ID;edicine according to acceptable' and, 

Case No. 09CVFo8-12821 4,




prevailing standards of care; as set forth in R.C, 4731.22(B)(19), and orelereel ru.m to 

, submit to a psychiatric evaluatiGn, On March 24, 2005, at the Board's request, Stephen 

Noffsinger, M.D., a physicia,n who is boarel-certifieel in psychiatry and in the 

, subspecialty of forensic psychiatry, cond1l;cted aforensic evaluation ofAppellant. 

By letter dated March 10, ~006, Dr. Noffsinger opined to the Medical Board, to a, 

~easonable degree of medical certainty, thatAppellant ~uffered from Bipolar I Disorder, 

, Mo~tRecent Epispde Manic, in Full Remission. Dr. 'Noffsinger opined that Appellant 

was presently capable of practicing medicine according to acceptable and p:i:evailing 

standar~s of care, 'so long as appropriate treatment, monitoring, a,nd supervision were 

put in place, Dr. Noffsinger opined that, due to Appellant's Bipol~I Disorder, he had 

, been unable to practice according to ac?eptable and prevailing standards of care during 

a manic episode, thathe exp~rienced in July, August,. and September 2004- Dr.' 

Noffsinger opineel that Appellant's Bipolar I DisQrder ~as treatable; but~ecause 

.Appellant was not cUrrently receiving any;form' of treatment for his disorder, it was Dr. 

Noffsinger's opinion that Appellant remained at a substantial risk for another mood . . .. . . 
episode (manic or depressive), which would again make him unable to practice , 

, , 

. according to acceptable .arid prev~iling standards of care. Dr. Noffsinger recomm:eneled 
~. . 

that, in order for Appellant to be able to practice.according to acceptable and prevailing 

! 
i 
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,~ 

~tandards of care, certain restrictions and co~ditions should be placed on his practice, 

including that lie.shQuld receive outp.atient psychiatric treatmentby a Board-a:ppl'oved

p;Ychlatrist, receive amood-stabilizing medication in ord~r to prevent fort?er mood ,

 episodes, periodically have his blood level of mood-stabilizing medication 'checked to .
, , 

insure continued compliance with his medication, not use illicit substances, and submit 

. to random urine toXicology screens as prescribed by IDS treating psychiatrist. 


Case No. 09CVFo8-12821 5
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In April 2006, Appellant~ through counsel, provided additional materials to the 

Medical Board, which he asserted were pertinent to his evaluation at Rusp-. The 

additional materials were provided to Dr. Noffsinger for his review. 
. . 

By letter dated June 30, 2006,·Dr. Noffsinger reported to the Medical Board that 

the additional materials did not change th~ diagnos.is he made in his March 1O~ 2o?6 

report, and that the additional materials did not change his recqmrriendations ;egarding 

the treatment and monitoring of Appellant's condition: 

By letter dated~ugust 9,2006, the Medical Board notified Appellant: 

In accordance with.Chapter .119., Ohio Revised Code, you are hereby 
.. notified that the State Medical Board of Ohio *** .intends to determine 

whether or not to limit, revol{e, permanently revoke, suspend, refuse to 
register or reinstate your certificate to practice medicine and surgery, or to 
·reprimand you or place you on probation for one or more oftb,e following 
reasons: 

(1). . By letter dated February 24, 2005, the Board notified you of its .' 
detenp.ination that it had reason to believe that youwere in 
viol8;tion of Section 4731.2~(B.)(+9), Ohio Revised Code, anq. . 
ordered that you submit to a psychiatric evaluatio.n to be .con9,ucted 
by Stephen Noffs~ger, M.D. The determination was based upon 
one or more reasons outlined in such letter, including that you were 
preViously evaluated in or about December 2004, atthe reque~tof 
the North Dakota State Board of Medical Exammers, at Rusb 
Behavioral Health [Rush], a medical.center ill Oak Farle, Illinois; 
and the evaluators at ~.:ush·opined, to a reasonable degree of 
medical and psychiatric certainty, that your "psychiatric history . 
[was] most consistent with a diagnosis of Bipolar disorder, not 
otherwise specified/rule out Bipolar type 1.1." The evaluators at 
Rusn.further opined that, since your psychiatric condition was 
chronic and f;requently·progressive, you needed to -adhere to. certain 
recommendations, including that you receive treatment from an 
approved psychiatrist, obtain a practice monitor/mentor, and enter 
into a contact [sic] with a monitoring/advocacy organization of the 
licensing board in the' specific states where you practice. You 
reported to Dr. Noffsinger on or about March 24,2005, for 
purposes of the examination. 

(2). Byletter dated March 10,2006, Dr. Noffsing~r notified the Board 

that it was IDS opinion to a reasonable degree of medical certainty 
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!hat you suffer from the mental disorder of Bipolar I Disorder, Most 
Rece:nt Episode Manic, in Full Remission, and that you were . 
presently capable of practicing medicine according to acceptable 
and prevailing standards of care, so long as appropriate trE?atment, 
monitoring and supervision are put in plac.e, Dr, Noffsinger also 
optned with reasonaq!e medical certainty that due to your Bipolar I 
Disorder, you were unable to practice medicine according to , 
acceptable and· prevailing standards of care during the manic 
episode thatyo:u experienced in· July, August and September 2004. 
Dr. Noffsinger further determined that your Bipolar I Disorder is 
amenable to. treatment, but because you were not presently 
receiving any form of treatment for your disorder, it was his opinion 

. . with reasonabkmedical certainty that you remamed at a 
substantial risk for another mood episode (manic or depressive). 
Dr. Noffsinger furtheF recommended that in order for you to be able 
to practice mediciq.e according to acceptable and,prevailing 
standards of care, certain restrictions and conditions should be 
placed on your practice, including that you s1;lould receive 
outpatient psychiatric treatment by a psychiatrist approved by the 
~o'ard; receive a mood stabilizing meilication; periodically have .. 
your blood level of mood stabilizing medication checked to insure . 
continued compliance with your me\licatio.ns; not use any illicit 
substances; and submit to random urine toxicology screens as 
p.:rescri~ed by your treating psychiatJ;is:t. . 

On.o~ about April 10, 2006, YQur attorney provided to the,Board 
additional materials that he asserted, on yo~ behalf, were pertin~nt 
to your evaluation a~ Rnsh. Said additional materials, as well as 
otp.er additional pertin~nt rec:-ords and documents, were proyided to 
Dr. Noffsinger. :l3Y letter dated June 30,2006, Dr. Noffsinger 

. notified the Board that the adclitional·materials did not change the 
diagnosis he made in his report dated March 10, 2006, and he 
.further indicated that the additional materials did not change his 
recommendations regarding treatment ,and monitoring 6fyour 

. condition. . 

Your condition as alleged in paragrapbs (1) and (2) above, individually. 
andlor collectively, constitutes "[i]nabilityto practice according to
acceptable and prevailing standards of care l?y reason of ment~ illness or 
pbysical.illness; including, but not limited to, physical deterioration that 
affects cognitive, motor, or perceptive skills," as that claUBe is used in 
Section 4731.22(B) (19J, Ohio Revised Code. 

'Pursuant,to Chapter'119., Ohio Revised Code, you are hereby advised that 
you are enti:tled to a hearing in t?is'matter. *** 

Case No. 09CVFo8-12.821 7
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'AtAppellap.t's request, a Hearing Examiner c~nducted a six-day hearing in May, 

June all~August2007, on the'Medical Board's p1;oposed action againstAp'p~ll~t's Ohlo 

medical license. The ~tate presented the te~mony oiDr. Stephen Noffsinger, the 

psychiatrist who had examined Appellant at the Board's request. Appellant testified and , 
, " 

presented the testimony of Sha~im,Anwar, M.D., Haifa Boutro~ (Appellant's -wife),· 

Madeline Free, M.D.)·Michael Brinkenhoff, M.p."Jer0me Niswonger, M.D~, Mark 

Blaclaner, Oscar Palder, M.D., and Edward Kelly" M.D. Nurnero11B exhibits w:ere 

admitted into eVidence. 
. ' 

, .AE of Jul>: 1" 2007, Appellant's Ohio medical1ic~nse had been expired and 
.. . 

therefore suspended for tv\TO ye8:rs pursuant to R.C..4731:281(D). Pursuant to that 

.. statute, 'in-o~der:t6 practice 'm~dic:iJie aricl'surgerY-ih'Oroo; .Appellant wrufobligated'to - -, ­. . . . 

apply to have his license resto~ed. 
\. . 

In November 2008, :frfteen--months after the hea,ring before' the Hearing 

.Examiner concluded! Appellant filed a motion with the Medical Board'to admit 

additional evidence. The Hearing Eican::rlner granted the motion, over the State's . . . r 
/ 

objection, and the additional evidence was fil~d:in March 2009. 

On July 6, 2009, the Hearing Examiner issued her Report and Recommen~ation, 

,in whic~ she provided ~'lo2-page sUmmarY ofthe e~dence and rendered:factual 

findings and conclusions of law. The Hearing' Exaininer determined that Appellant's 
\ 

mental il1n~ss, specific~ly Bipolar I Disorder, Most Recent Episode Manic, in Full 
L • 

Remission, as testified 1;0 by Dr. Noffsinger, render:edAppellant ',[unable] to practice' 

according to' acceptable and prevailing standards of care by Ieason of mental illness or 
. '" . .

physical illness, including, ?ut not limited to, physicaJ. deterioration that adversel~ 

Case No. 09CVFo8-12821 
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affects cognitive, .m~tor, or perceptive sldlis," as th,!-t langu~ge is u~ed in R. C. 

A731.2.2(B)(19)· 

. The Hearing Examiner recommended that the Medical Board.impose certain 

conditions f0r the restoratimi ofAppellant's eJ..'}Jired medica11~cens~, should he ever seel{ 
, . . 

its restoration, and that the Board impose probationary conditions for at least ten years 
, , 

should AppeTIant's license ever be resto,red. The Hearing Examiner recommended that, 

."within thirty days of the eff~ctive date of the Board's Order, Appeila.."l1.t be-reqUired to 

report the Order to certain entities. 
. , 

OnAugust'S, 2.009, Appellant filed objectionsto the Hearing Examiner's Report 

and Recommendation. 

The members ot"fue MedicaiBo~d~e~~w~d the record."and them consIdered the _. 
.; 

,matter at the Board's August 12., 20'09, roeeting: 

Dr. [DalsuldlJ Madia directed the .Board' s attention to the matter of George 

Jamil-~lias Bounos,. M.D. He adv.i,sed that objections were £.1~d to 

Hearing Examiner Davidson's Report and Recommendation apd were 

previously distributed to Board members. 


Dr: Madia continued that a ;requ,est to'~ddr~ss the Board has been tiri.lely 
filed on behalf of Dr. Boutros. 

Ms. [Sallie] Debolt a4vised that Dr. Bbutros has withdraWn his request to 

address; as he was unable to atte;o.d the meeting due t9 his recently , 


, undergo~g surgery. 


DR. [ANITA] $,TEINBURGH MOVED. TO APPROVE AND CONFIRM ~S. 

DAVIDSON'$ FINDINGS OF FAqT, CONCLUSIONS OF LAW, AND '" 

PROPOSED ORDER IN THE MATTER OF GEORGE JAMIL ELIAS, 

BOUTR,OS, M.D. DR. [DARSHANJ MAI::IAJAN SECONDED THE 

MOTION. 


. ' 

Dr. Madia stated that he would now entertain discussion in the above 
matter . 

Dr: [NandlalJ Varyani noted that Dr. Eou1;ros isa practicing 
bphthalmologist. This case :is before the ~oardbecause o~behavior 

Case No. 09CVFo8-12821 . ,9 
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problems, as well as problems vd.th his medical practice. Dr. Bbutros let 
his Ohio license expire in 2007 [sic]. Dr., Varyani stated that the Proposed 
Order. notes that the license has expired and has been inactive for more 
than two years, and indicates that the Board shall not consider restoration . 
of his certificate to practice medicine until certain conditions aTe m.et. D;r. 
Varyani stated'that those conditions require psychiatric treatment, which 
Dr. Boutros is under right now. Dr. Varyani reviewed the otheT proposed 
conditions fonestoration of Dr. Boutros [sic] license, noting that it's ' 
basically boilerplate langu,age. Dr. Varyani stated that because Dr. Boutros ' 
isn't present today, he would suggest that the Board just go along with the 
Proposed Order. . 

Since Dr. Boutros' license is expired, Dr. [MarchelleJ Suppan 'asl<:.ed 
whether: it might not be appropriate to table this issue indefInitely, until 
such time as Dr. Boutros would seek to reapply for license. The Board 
could let it sit out ~ere in limbo and not do anytl?ing,with it..J 

Dr. Steinb~rgh stated that ~he Board did cite Dr. Boutros for an inability to 
practi~e' according to acceptable and pr~vailing standar9s due to mental 

. illness.· She stated that the re.cor<1 itself is.r~plete with information about 
Dr. Bootros: Although Dr. Boutros' license has exP1red, the Boardbas~tb.e" , 
obligation and responsibility to take action. 

Dr; Steinbergh statedthat she agrees with the Conclusion ofLaw that 
states that be is unaole to practice according to acceptable an? prevailing 
stCj.nd!3.l'ds. She agrees with the r?-tion~le that is in, place. If l!r. Boutros 
wBilts to practice in Ohio, 'he will have to reapply. She added that thl~ 
Order only goes in place TIDr. Boutros decides he'd ID:e to practice in 
Ohio. 

Dr. SteinbeJ;gh -stated that she did read'Dr. Boutros' objections, and she 
felt that his attorney at tn1s time was just simply developing an appeal to 
the courts. She thought the objections were very distracting and didn't 
really go to the case. ' 

Dr. Steinbergh stated that she agrees with,the Proposed Order. 

Dr. Varyani stated that the only reason he didn't gO'into detail is because 

most of the Board have already read :this case. He statedthat he really 

likes the Proposed Order because it basically says that jfDr., Boutros 

app1ies for restoration ofhis license, be must meet certam conditions. Dr., 

Varyani stated that jf the Board didn't ,put condi.tions on his application for 
restorati9n in Ohio, the Board would be leaving him tota1ly uncovered. 
Board Minutes) Aug. 12, 2009,PP. 18641-18642. 

Case No. o9cv.Fo8-12821 10
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FollO\'\1ng discussion onAugu~t 12) 2009;the Medical Board unanimously voted 

to adopt the Hearing Examiner's Report and Reco~endation, The Board concluded 

tbat Appellant was una'ble to practice medicine according to acceptable and prev~ling 

sta~dards of ~are by reason of mental illness) as set forth in R.C. 4731.22(B)(19). The 

Board ordered that it would not restore Appellant's expired' Ohio medical license u111es~ 

certain conditions wer~ met, imposed a ten-year ptobationary period up~nAppellant if 

his license were ever restored, and imposed a ,"requtred reporting" ¢lirecthre on 

Appellant. 

Pursuant to the "required reporting') ~ective, ,th~ Board orderedAppellant, 

withiD:,tb.irty days of the effective date of the Board: s Order, ~o provide a copy of the 

Board's Order to:' (1) all employers or en:tities with wh~ch he was under a contract to 

]?royide healt1;t-care services or was receiving training, and to the chief of staff at each 

hospital or, health-care center where he had privi1eges or appointments; (2) the proper 

:licensing authority of any ~tate or jurisdiction in whiCh he currently held any 

"professional license, as wen as anyfe~eral agency or entity, ind~cling but not limi~ed to 
. .' 	 . 

the Drug Enforcement Agency, through wp,ich he currently held ~y lice~se or 

certificate; and (3) at the time of application, to .the proper licensing authority of any 

state or jurisdiction: in which he applied for any professional license or 
, 

, , 

.reinstatement/restoration of ap-y pr~fessionallicerise.

On August 14,2009, the Board mailed a copy of its ' Order to Appellant. ,The 

Order became effective on August 14,2009. 

This appeal followed. 

Case No: 09CVFo8-l2.821' 11 
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. III. Standards ofAppellate Review 

Revised Code 119.12, wbich governs this appeal, provides: 

.The court may affirm the order of the agency complained ofm the 
appeal if it finds, upon consideration of the entire record and any , 

, additional evidence the court has admitted, that the order is supported by 
reliable, probative, and substantial evidence and is in accordance with law. 
In the absence of this finding, it'may reverse, vacate, or modify :the order, 
or malce such oth~r ruling as is supported by reliable, probative, and 
substantial evidence and is in accordance with law. 

'When considering an appeal from an order of the Medical Board" a reViewing court is 

bound to upl10ld the order if it is supported by reliable, probative, '8..-D.d substantial 

ev.idence, and is in accordance with law. Pons v. Ohio State Med. Bd. (1993),66 Ohio St.' 

"Reliable" evid~nce is dependable; that is, it can be confidently trusted. Our 

Place, Inc.v. Ohio Liquor Control Comm. (1992), 63 01l:io'St. 3d,570, 571. In order to be 

reliable, there must be a reasonable probability that the em.dence is true. ,ld. 

''Probative'' evidence is evidence that tends to prove the iss~e in question; it must be 

, relevant ~n determining:the issue. Ic!-. "Substantial" evidence is ,evidence with some 
", 

, weight; it must have importance and'v.alue:' Id. 

In Farra11:d v. ?tateMed. Ed. ojOhio (1949), 151 Oh~o St. 222, 224, the Supreme 

Court of Ohio observed.: 
. , 

*** The,purpose of the General Assembly in,providing for administrative· 
hearings in particUlar'fields was to facilitate such matters by placing the 
decision on facts with boards or commissions composed' 0f [persons] 
equipped with the necessary knowledge and experience pertaining to a 

, :particular field. In providing for an appeal from the decision of such 'a 
board or commission, the, General Assembly did not intend that a court 
should substitUte its judgment for that ofthe specially created board or 
commission but did intend to confer a revisory jurisdiction on the court. 
Otherwise, the section would not have contained the provision, "in the 
heating ofthe appeal the CQurt s1iall be confined to the TecOTd as certified 
to itby the agency, provided, however,.-tb.e court ma,y grant a request for 

Case No,'o9CVFo8-12821 12 
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. the admission of additional evidence when satisfied t1iat.such additional 
evidence is newly discO\Tered and could not with reasonable diligence have 
been ascertained prior to the hearing before· the agency." 

'the Supreme C~urt has recognized that the G~neral Assembly has granted to the 
, ' 

~edical Board a broad measure of cliscreti~n. "'When reviewing a med;j.cal board's order, 

C(:>urts m-q.st accord due deferen~e to the board's interpretation of the technical and 

ethic31 requITements of its profession." Pons, 66 qhio.st 3d at the SYllabus,' A ' 

reviewing co~"'Will:not substitute its judgment for the board's w4ere there is some 

evidence supporting the board'~ order." Harris v. Lewis (1982), 69 Ohio St. 2d 577, 

578. "The Board is 'entitled to r~ly on its col1ecti:ve expertise in deciding whether there 

'was a violation." Gelesh'v. State Iv.Fed. Ed. ofOhio, Franklip.App, No. 10AP-169, 2010­

Ohio~4378, at '~39. 	

IV. 	 Anaivsis 

A~pellant's first argument in:~pport of this appeal is that the Medical Board had 
. . 	 . 

no statutory authority to impose the "requITed reporting" directive ofits'Order on 

Appellant,'.in~much as his Ohio m~di,callicense had eXpired. :rhis argument is not w.ell 
" 

. 	 , 

tak~n for the following reasons. 

First, tQ.e fact that Appellant's Ohio medicallicensds expired has no effect upon 

the Board's authority to take disciplinary action against the 1icens~. ·The Medical ' 	

Practice Act provides that, 'IFailure by an individu81 to renew a certificate of registration 

 in acc~rdance ~th this chapter shall not remove 'or limit the board's Jurisdiction to take 

any d.isciplinary action under this section against the individual." R. C. 4731.22(M)(3.). 

Second) the Medi~al Practice Act provides that the Board may Cllimit" an 

individual's certificate to practice medicine and surgery in Oillo. R.C. 4731.2.2(B). 
" 

Although the term ''limit'' is not defined in the Medical :fractice Act, the Tenth Appellate 

Case No. 09CVFo8-12821 	 '13 ' 
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District has provided guidance on the meaning of the word "limitation" for purposes of 

the Act. 

In Gross v. Ohio State Med. Bd., Franklin App. No. 0~AP-437, 2008-0hio-6826, 

at ~~35-36, the Court of Appeals held: ' 

*** Altlfough the General Assembly did not define "limitation" for 
purposes offormer R.e. 4731.2Z(B)(2Z), we cannot conclude that ,a 

, definitive meaI:!-i:o.g'of this term proves elusive, In State v. Dorsa (1983), 4 
Ohio St. 3d 60, 4 Ohio B. 150, 446 N.E. zd 449, the Supreme Court of Ohio 
explameo. that "[a] legislative body need not define everyword'it uses in an, 
enactment. *** [AJny term left undefined by·statute is to be accorded its, 
cOIrrrnon, everyday meaning. *** 'Words in common use win'be construed 
in, their 'ordinary acceptation and significance and with the meaning 
commonly attributed to them.'" Id: a~ 6z, quoting Eastman v. State 
(1936), 131 Ohio St. 1, 1 N.E. 2d i40, p'aragraph five of the syllabus; appeal 
dismissed, 299 U.S. 505, 57 S. Ct. 21, 811. Ed, 374. Cf, R.C. 1-42 
(providing that "[w]ords and pbrases shaJl be read in context and 
construed according to the rules of grammar and common usage. Words 
and,phrases that have acquir~d a technical or particular meaning, whether , 
by legislative ~e:fi.nition or otherwise, shall-be construed accordingly"). . '. . ' 

**.* The term "limitatio~" in co~on usage is characterized by enforceab~~ 
r:estrictions imposed upon tl;le scope or' exercise of a priyi1ege or power. 
Thus, in the context of former R.C, 4731.22(B)(?2), the ~erm ''limitation: 
reasonably may ,be construed as referencing an action takfm by a 
medical licensing agency in another jurisdic:O.on that imposed an ' 
. enforceable restriction upon the scope or ex~rcise ofci.person's m,edicaZ 
license. (Emphasis added.) 

Furthermore, the Medical Board has defined the term ''limitation'' i:n Ohio A<#n', 

Code 4731-13~36(D), which provides: 

4731-13-36. Disciplinary actions. 
, , 

For purpose~ of [Chapter] *** 4731,,,*** ofthe Revised Code ***: 

CD) "Limitation" means to pJ;eclude th~ certificate holder from engaging 
, in aparticular conduct or activity, to impose conditions on the manner in 
which that conduct or activity may be performed, or to require the . 
certificate holder to abid.e by specific conditions in ord.er to continue 
practicing medicine. A limitation shall be either temporary or perJ?1anent. 

Case No. o9G"YFo8-1Z821 14 
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By imposing tl1e "required reporting" ,directive on App~llantJ the Medical Board 

required Appellant to'abide by specific conditions in order to resume practicing' 

medicine iIi Ohio. The Board therefore did "limit" Appellant's Ohio medi~al1ic~nse as 

permitted by R.C. 4731.22(B). The, "required reporting" directive i~ a reasonable 

restrictio~ imposed by tbe Board, to ensure that the ent,i:8.es which emplo~Appellant's 
, ' 

services as a physician, or whicbregulate his pra~tice, ~re ~ware of the Board's action ~ 

and the nature of its acti~n against Appellant The"Court concludes that the Board)~ 

, "required reporting" directive ,is iIi accordance :with law. 

Appellant's s{:;cond argument in support of this appeal is that the Medical Board 

erred in adopting Dr. Noffsillger' s expert psychiatric op~on because it w.as based, in 
, ' 

part, on hearsay ev,idence. The Ohio Rules of Eyidence "maybe ~aken :into consideration 

by the bO[3.I'd or its hearing examiner in determ?:ring the admissib~ of evidence, but 

shall not be controlling." ohio Adm.. Code 4731~13~25(A), App.ellant's argUment is not' 

well taken. 

Appellant's third argulnent in support of tbis appeal is that the Medical Board . " .. 

erred in adopting'Dr. NoffSinger's expert'p.sycbiatric opmion because be was not, in 

, Appellant's estimation, as credible as Appell~t's expert psychiatric witness, Dr. Edw::p:d 

Kelly, who'disa~reedwith Dr: Noffsinger's opinion that Appellant ha~Bipolar 1. 

Disorder, Most Recent Episode Manic, in Full Remission. ' 

With respect to this argument, the Hear~g Examiner's observations on the issue 

of tredibility are instructive:


.After observing Dr. BGutro,s over the coUrse of six days ofhearing, and
giving careful attention to bis demeanor during his testimony as well as 

consider:ing his testimony in the ,cQntext of all the other evidence, the ' 

Hearing Examiner concluded that Dr. Boutros was not a reliable witness 
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with regard to his disputed behaviors in 2004. Report and 
Recommendation, p, 104. . 

*'** 

, With regard to the reports of the two expert witnesses, the Hearing 
Examiner found that both experts (Drs. KellY and Noffsinger) were 
qualified to render expert psychiatric opinions. However, both written 
reports had wealcnesses. Some of the :information on whiC1h Dr. Noffsinger 
initially relied lacked a fum factual foundation, and he was then obliged to . 
address new information during the hearing. However, on the whole, the 
Hearing Exam:iner found Dr. Noffsinger's evaluation and exPert opinion to 
be more reliable and persuasive. Not only was' his overall presentation 
conyincing, but, in addition, his assessment of Dr. Boutros' credibility· and 
his as~essment 0f the underlying documentation was consistent with the 
assessments made by the Hearing Exam:iner. Much of Dr. Boutros' .. 
criticism of Dr. Noffsinger's opinion focuse~ on Dr. Noff~inger's 

. . acceptance of reported incidents that Boutros denied happened, or that 
Dr. Boutros asserted had been misinterpreted. However, the Hearing 
Examiner did ·not accept Dr. Boutros' version of these :incidents, ·as 
explained above. Further, although Dr. Boutros attacked the foundation of . 
Dr. N~ffsinger's opinions and his credibility, the Hearing Examinex found 
Dr. Noffsinger to be a truthful and credible witness, with no improper bias 
for or against eit4er party. In addition, the Hearing Examiner found that 
there is a sufficient foundation of factual material in the hearing record to 

. support his opinion regaJ;'ding roedic8J. diagnosis. 

\Dr. Kelly',s evaluation was not found to be persuasive for a variety of 
reasons. First, iIi formiJ?g his opinions, he accepte~ statements as true 
that the Hearing Examiner rejected as unreliable. He also discounted 

. -statements that the Hearing Examiner found to be trustworthy. For . 
example,·Dr. Kelly accepted as true practically all the statements and 
descriptions given by Dr'. Boutros and his wife, who ;had hired hiro, but he 
rejected the statements of numerous other witnesses becaus'e l1e viewed . 
them as havi.D.g self-interest and bias. Second, Dr. Kel1y relied heavily on 
statements made to him directly, which the Hearing Examiner did not 
have the opportunityto review: With regard to the interviews he 
conducted, there were no written statements, affidavits, or transcripts of 
the alleged statements of these 'Witnesses. Third, during his testimony, Dr. 
Kelly was simp1y not as persuasive arid believable as Dr. Noffsinger. Dr. 
Kelly appeared to be les~. objective in his approach. 

.Although the Hearing Examiner found the conclusions and opinions of Dr. 
Noffsinger' to 'be more p~rsuasive on the whole, it is important for the 
Board to exercise its own collective medical expertise in determining the 
appropriate diagnosis based on the evidence and in deter'minmg whether 
Dr. Boutros is unable to practice according to acceptable and prevailing 

Case No, 09CVF08-i2821 . 
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, standards of cate by reason of amedical condition unless he receives 
treatxnent, monitor~g, 'an,d supervision. The Board is not precluded, as a ' 
matter oflaw, from agreeing 'With either of the expert witnesses. If the 
Board finds that the diagnosis reached by Dr. Noffsinger is reliable, based 
on the evidence and on its own'medical expertise, the Board may agree 
'With his diagnosis.' Like'Wise, there is notbing'in Dr. Kelly's report and 

, testimony that, as a,matter of law, would preclude the Board from relying 
on his opinion. (Emp~asis in or:iginal.) Report a.nd R.ecommenda.tion, p.p. 
108-109· ", 

, ' 

Ahearmg examin~r, as the finder offact, may take note of the inconsistencies in 

th~ evidence and reso~ve them accordingly, believing all, part, or none of a 'Witness's 

testimony. D'Souz~ v. State Med. Ed. ojOhio, FracidinApp. No. o9AJ?-97, 2009-0hio­

6901, ~t ~i7, ,discretionarY appeal not allowed, 2010-0h10-2212. 'In t~e instant case, the 

Hearing Exami~er provided an impressively thorough, meticplc:us, and comprehensive 
, ' 

redtati~:>n of the evidence, took note of the inconsistencies in that ev;idence, and then 

resolved those inconsistencies accordingly. ;Her conclusion was tha.~ Dr. Noffsinger ~as 
, , ' 

, , 

more credible th~n Dr. Kelly. Tb.e'He~ring Exa~iner'therefore believed pro Noffsinger 

when he opined, to a reason.abie degree of medical probability, th'B.t Appellant had . . . . 

Bi~olar I Disqrder, ¥ost Rece;o.t Episode MaJ;ric, ill Full R:emission. The Medical BOaJ:d 

did not err mad~ptIDg Dr. NO~:lnger's eXJ?ert psychiatric opinion. 

Appellant's fourth argument in support of this app'eal iS,that the Medical Board's 

Order is not supported by reliable, probative, and substantial evidence. ~~l: the 

, following reasons l the Court does not agree. 

, Dr. Noffsinger, a~ associate professor ofp~ychiatry at the medical school' at Case 

Western Reserve University, testified on behalf of the .State at the ,hearing below. He is 

board-certified in psychiatry and forensic psychi~try. Siric,e 1996, Dr,. Noffsinger,has 

served as the Chief of ForeD$ic Psychiatry at ~.orthcoast Behavioral Healthcare, a 

psychiatric'hospital in Northfield, Ohio. He 'also provides psychiatric services for the 

17 
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Cuyahoga County Court of Common Pleas. Dr. Noffsinger's professional bacl{ground is . 	 . . . 

set forill in detail at pages 22 - 34 of the transcript He,testified as follows: 

[By the Assistant Attorney General.] 

Q. 	 Dr. Noffsinger, based upon your education, training, experience, 
evaluation of George Boutros, along with your review of the items 
which you reviewed in preparing your report; do you have an 
opinion based upon a reasonable degree of medical probability as to ' 
whether or not George,Boutros, M.D., has' an ability to practice 
medicine and surgery according to acceptable and prevailing 
standards of care? ' 

A. 	 Yes, I have an opinion. 
," 

Q. " 	,And what is your ?pinion? 

A. 	 That so long as he is in treatment and under psychiatric monitoring, 
Dr. Boutros i?, able to practice medicine. ' 

, Q. And can you opine on what treatment and 'monitoring would b~ 
necessitated in order for Dr. Boutros to practi~e mediciD,e accordilfg ) .. , 

, to acceptable aJ;ld prevailing st~,dards? , 

A. 	 Well, because there is a substantiallikelihopd that he 'Will have 
future manic episodes that would impair his ability to practice, b,e 
needs to be in treatment with a psychiatrist, qualified psychiatrist, 
who will be able to evaluate his symptoms, prescribe a mood 
stabilizing medication which will lower the risl{ offuture manic­
episodes; 'and,then also be able to monitor him for a return of his 
s~ptoms. ,. 

, So Iwould ~eco~mend again that he have outpatient treatment by
qualified psychiatrists every tw'o weeks, tQ take mood stabilizing 
medication, that he comply with all medications prescribed by his
treating psychiatrist, that ifhe's taking a mood stabilizer in ,which 
we can check blood levels, that he 'Can comply with blood levels to 
make sure that he's taking the medication and taking them within 
therapeutic dosage. 	 . , 

He should also authorize a psychiatrist to 'submit regruar updates to ' 
, the Medical Board about his symptoms and his compliance with 

treatment, and that should he experience a future manic episode, 
that he should agree to temporarily suspend his practice due to his 
symptoms until the manic episod.e has resolved, and. then he should 
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really not use any ldnd of substances and be willing t9 submit to 
r,andoill urine toxicology screens. Transcript) pp. 85 - 86. ' 

The State Medical Board of Ohio is authorized to take action aga:inst a medical 

license if the licens~e is 'Tunable] to practice according to ,acceptable and prevailing 
, 	 ' 

standards of care'by reasonof.mental mness[.]" ,R.C. 4131.22(B)(19). Dr. Noffsinger's 
, 	 , 

testimony constitutes reliable, probative, and substantial evi~ence that Appellant is 

-qnabl~ to practice medichie acc~rding to ac?eptable and prevailin,g standards of care by, 

reason of mental illness, unI,ess he is in outpatient treatment with a qualified' 

	psychiatrist, taldng mdod-stabilizing medication, and is being monitore~by the 

psychiatrist for the return ofhis symptoms. The Court ~rwill not substitu~e its judgment 

for the bOaI~'s where there is some.evid~nce.supporting the board's or'der:" Harris v. 

Lewis, '69 Ohio'St. 2d at 578. In tb.e instant case, thert? clearly.iS such evidence. 

In addition, the members of th~ Medical Boardwere entitled to' use their own 

,expertise t~ conclude that Appellant is impaired by reE!,s,on of mental illness,' as set forth 

in R.C. 4731.22(B)(19). Pons, 66 OhiG St. 3dattbesyTIabUB. The Courtvvi.ll therefore 

defer to the expertise'of the collective, Board member~'in reaching such a conclusion. 

Appellant's fifth, and final, argument in support o~ this appeal is that the Medical 

Board violated Appe1lant's due-p~~cess,rights by pbsting Dr. Noffsinger's diagnosis of 

App~llant's condition on the Board's we~~ite. This ar~ent is not well takeI;l be?ause 

R:C. 4731.22(B)(19J provi<;les: 

. ~ enforcing this division, the board, upon a sho-wing of a possible 
violation, may compel any individual authorized to practice by this chapter 
*** to submit to a mental ex8mination ***. If the board finds an individual 
unable to practice because of the reasons set forth in this division, the 
board shall require the individual to submit to care, counseling, or 
treatment by physicians approved or ,designated bythe board) as a 
condition for initial, 'continued, reinstated, or renewed authority to 
practice. An individual af£e~ted under this division shall be afforded an 
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, , 

oppo:rtUnlty to demonstrate to the boardthe ability to resu:me :practice in 
compliance with acceptable and prevailiJ.lg standards under the provisions 
ofthe individual's certificate. For the purpose of this division, any 
individual who *** receives a certificate to practice under this 'chapter' 
accepts the privilege, of practicing in this state and, by so doing, shall be 
.deemed to have given consent to submit to a menta:l or physical 
'examination when, directed to do so in 'Writing by the board, and to have 
waived all obj'C?ctions to the admissibility oftestimony or 'examinatioT? 
reports that constitute a privileged communication. (Emphasis added.) 

~r. 'Noffsinger's examination and diagn~sis ~fAppellant were not subject to the 
, ' 

,physician-patient pri~lege. :E}yits very terms, the physician-pati~nt privilege attaches' 

only to communications D;lade within the physician-patient relationship, that is, 

communications made relating to the medical treatment of the patient. In re Ban7cs, 

,Scioto App. No. '07CA3192, 2008-0h10-2339, at ~19. Dr'. Noffsinger aid not exairiine' 
, , 

Appellant fGr the purpose of providing medical treatment to Appellant. To the, contrarY, ' 

he examinedAppellant for the lim.i~d'purpose of.:pro"i7iding an expert medical opinion 
• b' ... 

to the Medical Board. Accordingly, the physician-patient privilege did not attach to the 
" , 

examination or to Dr. Noffsinger's resulting diagnosis. Furthermore, even ifthe 

pbysician-pati~nt privilege did somehow attach to th~ exami.uation or- the diagn,?pis, the 

, physician-patient privile?e is not a constitutional privacy right. State. v. Desper, 151 
" 

: Ohio App: 3d 208, 2002-0hio-7i76, at ~36, appeal denied, 98 Ohio St. 3d 1540,2003- , 

OhiO-.l~46. 

Due 'process requires that a person with a p:rotected interes:t is enti,tled to notice 


and an opportunity to be heard in order to preserve the indi"i7idual~s fights under the 

" " . 

due-J?rocess clauses of the Ohio, and United States Constitutions. Gele,sh, 201O-'Ohio­

4378,'a:t ~-18, citing Mullane v. Central Hanover Bank & Trust Co: (i950), 339 U.S. 306, 

314. Appell~t ",:as given not:ice and an opportunity ~o be heard. ~s due-process rights 

were not violated. 
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V. Conclusion 

Upon consi~eratio:tl of the'~nme recor'd on appeal, the Court finds that the 

August 14, 2009 Order of the State Medical Board: of Ohio, imposing conditions for the. .. . . . 
" , 

restoration ofAppellant"s expiredcertifiqate to pra~ce medicine and sU'Fgery in Ohio, 

. as well as probationary conditions and reporting requirements, is supported'by reliable, 

probative, and substantial evidence and is in accordance with law. 'The Order is 

therefore AFFIRMED. 

Cop,ies mailed to: 

JAMES M. MCGOilERN, ESQ, (0061709), Counsel for Appellant, 604 E. Rich St., 
Columbus, 9H 43215-5341 ' 

,BARBARA J. PFEIFFER,'AAG (0029609), Counsel f~rAppellee, 30 E. Broad St:,'Fl. 26, 
Columbus; OH 43215-3428 ", , 

i Revised Code 4731.281(D) provides: 

*** Failure 'of any certificate holder to register and comply w:i,th this section shall operate automaticaTIyto 
suspend the holder's certificate ,to practice. *** lithe certificate has'been suspend.ed'pursuant to this 
division for two years or less, it maybe reinstated. The board shaTIrein.Stat~ a certificate to practice 
suspended for failure to register upon an applicant's submission of a renewal application, the biennial 
registration fee, and the applicable monetary penalty. *** If the certificate has been susp'ended pursuant 

, to'j:his division for more than two years, it may be restored. Subject to section 4731.222 of the Revised 
~ode, the board may restore a certificate to practice suspended for failure to register upon an applicant's 
submission of a restoration application, the biennial registration fee, and the applicable moneta:ry penalty 
and Gompliance yvith sections 4776.01 to 4776.04 of the Revised Code. The board shall not Testore to an 
applicant a certificate to practice unless the board, .m its discretion,decides that the results of the criminal 
records check do not m~ke the applicant ineligible for a certificate issued ]ursuant to section 47.31.14, 
4731.56, or 4731,57 ofthe Revised Code. *** ' 
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